MRS Title 18-C, §7-406. JUDICIAL REVIEW OF DISCRETIONARY POWERS

§7-406. Judicial review of discretionary powers

1. Court determination of abuse of fiduciary's discretion. A court may not change a fiduciary's
decision to exercise or not to exercise a discretionary power conferred by this Part unless it determines
that the decision was an abuse of the fiduciary's discretion. A court may not determine that a fiduciary
abused the fiduciary's discretion merely because the court would have exercised the discretion in a
different manner or would not have exercised the discretion.

[PL 2017, c. 402, Pt. A, §2 (NEW); PL 2019, c. 417, Pt. B, §14 (AFF).]

2. Abuse of discretion; remedy. If a court determines that a fiduciary has abused the fiduciary's
discretion in exercising a discretionary power conferred by this Part, the remedy is to restore the income
and remainder beneficiaries to the positions they would have occupied if the fiduciary had not abused
the fiduciary's discretion, according to the provisions of this subsection:

A. To the extent that the abuse of discretion has resulted in no distribution to a beneficiary or a
distribution that is too small, the court shall require the fiduciary to distribute from the trust to the
beneficiary an amount that the court determines will restore the beneficiary, in whole or in part, to
the beneficiary's appropriate position; [PL 2017, c. 402, Pt. A, §2 (NEW); PL 2019, c. 417,
Pt. B, §14 (AFF).]

B. To the extent that the abuse of discretion has resulted in a distribution to a beneficiary that is
too large, the court shall restore the beneficiaries or the trust, or both, in whole or in part, to their
appropriate positions by requiring the fiduciary to withhold an amount from one or more future
distributions to the beneficiary who received the distribution that was too large or requiring that
beneficiary or that beneficiary's estate to return some or all of the distribution to the trust,
notwithstanding a spendthrift or similar provision; [PL 2017, c. 402, Pt. A, §2 (NEW); PL 2019,
c. 417, Pt. B, §14 (AFF).]

C. If the abuse of discretion concerns the power to convert a trust into a unitrust, the court shall

require the trustee either to convert the trust to a unitrust or to reconvert from a unitrust; and [PL
2017, c. 402, Pt. A, §2 (NEW); PL 2019, c. 417, Pt. B, §14 (AFF).]

D. To the extent that the court is unable, after applying paragraphs A, B and C, to restore the
beneficiaries or the trust, or both, to the positions they would have occupied if the fiduciary had not
abused the fiduciary's discretion, the court may require the fiduciary to pay an appropriate amount
from the fiduciary's own funds to one or more of the beneficiaries or the trust, or both. [PL 2017,
c. 402, Pt. A, §2 (NEW); PL 2019, c. 417, Pt. B, §14 (AFF).]

[PL 2017, c. 402, Pt. A, §2 (NEW); PL 2019, c. 417, Pt. B, §14 (AFF).]

3. Proposed exercise or nonexercise of discretion; court determination. Upon a petition by the
fiduciary, a court having jurisdiction over the trust or estate shall determine whether a proposed exercise
or nonexercise by the fiduciary of a discretionary power conferred by this Part will result in an abuse
of the fiduciary's discretion. If the petition describes the proposed exercise or nonexercise of the power
and contains sufficient information to inform the beneficiaries of the reasons for the proposal, the facts
upon which the fiduciary relies and an explanation of how the income and remainder beneficiaries will
be affected by the proposed exercise or nonexercise of the power, a beneficiary who challenges the
proposed exercise or nonexercise has the burden of establishing that it will result in an abuse of
discretion.

[PL 2017, c. 402, Pt. A, §2 (NEW); PL 2019, c. 417, Pt. B, §14 (AFF).]
SECTION HISTORY

PL 2017, c. 402, Pt. A, §2 (NEW). PL 2017, c. 402, Pt. F, §1 (AFF). PL 2019, c. 417, Pt. B,
§14 (AFF).

Generated . . . . .
01.07.2025 §7-406. Judicial review of discretionary powers | 1



MRS Title 18-C, §7-406. JUDICIAL REVIEW OF DISCRETIONARY POWERS

The State of Maine claims a copyright in its codified statutes. If you intend to republish this material, we require that you include
the following disclaimer in your publication:

All copyrights and other rights to statutory text are reserved by the State of Maine. The text included in this publication reflects
changes made through the Second Regular Session of the 131st Maine Legislature and is current through January 1, 2025. The
text is subject to change without notice. It is a version that has not been officially certified by the Secretary of State. Refer to the
Maine Revised Statutes Annotated and supplements for certified text.

The Office of the Revisor of Statutes also requests that you send us one copy of any statutory publication you may produce. Our
goal is not to restrict publishing activity, but to keep track of who is publishing what, to identify any needless duplication and to
preserve the State's copyright rights.

PLEASE NOTE: The Revisor's Office cannot perform research for or provide legal advice or interpretation of Maine law to the
public. If you need legal assistance, please contact a qualified attorney.
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