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Senator Tuttle, Representative Luchini and Members of the Committee:

The Secretary of State is neither for nor against this legislation, but would like to provide
information to the Committee. The Secretary of State supports the use of Ranked-choice Voting
(hereinafter called RCV) for municipal elections at the option of the municipality, as he has done since
2009 when he supported the proposed LD 1344 during the First Regular Session of the 124" Legislature.
That bill, which was indefinitely postponed by the Legislature, would have authorized a pilot project,
overseen by the Secretary of State, involving up to 10 municipalities that agreed to participate and use
RCV in their municipal elections. Various municipalities across the country have adopted RCV for their
municipal elections, including the City of Portland, Maine, for their mayoral race in 2011.  However, the
Secretary of State recognizes that the implementation issues are very different for a single jurisdiction
municipal election than for a statewide election conducted by about 500 separate voting jurisdictions,
which are not under the direct control of the Secretary of State and are spread over a large geographic
area. Therefore, in this testimony, I will provide the Committee with information on implementation
options and challenges for adopting RCV for statewide elections.

This bill proposes an RCV method for the offices of Governor, State Senator and State
Representative. It provides that the first choice marked on each ballot must be counted initially by the
local election officials. If more than 3 candidates receive votes after the initial round of counting, the
Secretary of State shall eliminate all candidates except the 3 candidates with the most votes, and shall
conduct a second round of counting, whereby the ballots that rank an eliminated candidate as the highest-
ranked candidate must be counted as a vote for the highest-ranked advancing candidate on that ballot.
This continues until there are only 2 candidates remaining, and the candidate with the most votes is
declared the winner. This bill also requires a statewide referendum in November to approve the use of
RCV.

The first consideration is that this bill appears to conflict with the Maine Constitution, which
currently is interpreted to provide that a candidate for these offices is elected if the candidate receives a
plurality of the votes. (See Article V, Part First, Section 3 for Governor; Article IV, Part Second, Section
4 for State Senators, and Article IV, Part First, Section 5 for State Representatives.) Except in the rare
instances when two candidates have received an equal amount of votes, one candidate has always
received a plurality of the votes cast during the first round of counting by the municipalities, once the
municipality totals are reported to and are aggregated by the Secretary of State,
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Additionally, for each of these offices, the Maine Constitution requires that the votes be received,
sorted, counted and declared by duly authorized officials of the various towns and cities; a list of the
persons voted for be formed; and copies of the list be attested and delivered to the Secretary of State. (See
Article V, Part First, Section 3 for Governor, Article IV, Part Second, Section 3 for State Senators, and
Article 1V, Part First, Section 5 for State Representatives.) Accordingly, this bill appears to conflict
with these sections by requiring that the Secretary of State conduct the second and subsequent rounds of
counting and that the candidate with the greatest number of votes in the final round of counting is elected.

The second consideration is that an RCV election cannot be conducted in Maine without changes
to our current tabulating equipment and methods.

Current tabulating system: In 2012, the Secretary of State issued a Request for Proposals in
order to lease through 2017, a new, federally certified, uniform optical scan tabulating system
to replace existing systems then in use. We selected Election Systems and Software’s (ESS)
DS200 (digital scanner) running on the Unity 3.2.0.0 Rev 3 software suite, which scans a
paper ballot and tabulates the plurality winner for each candidate race. When we complete the
second phase of deployment this summer, there will be 428 DS200 tabulators in use in 225
municipalities (representing about 850,000 voters) of the 498 municipalities currently
conducting their own elections. The remaining 273 municipalities (representing about 130,000
voters) will hand-count their ballots.

Limits of the current tabulating system for RCV: The current Unity software would allow
a layout of an RCV ballot, only if each office were limited to 3 rankings. This layout would
use all 3 columns on the ballot with the office and candidates listed 3 times — in columns 1, 2
and 3 - with each column allowing the corresponding ranking (1* choice, 2" choice or 3™
choice). I have provided a sample of the Minneapolis RCV ballot for the February 14, 2013
City General Election, showing this layout. The Unity software only tabulates the 1% choice
votes. Minneapolis election officials manually reviewed all the ballots after the election and
data entered the 1%, 2" and 3" choice sets for each race into Excel. They then took the vote
choice sets for the candidate who got the fewest 1% choice votes, sorted those vote sets by the
candidate who received the 2™ choice votes and redistributed those votes to the 2 highest
candidates in the 1* round. This is a highly manual process and is not a viable option for
tabulating a statewide election.

New ESS software to enable RCV tabulation: ESS has developed a new software suite
called EVS, which is a complete new software package, rather than an enhanced version of the
Unity software that Maine currently leases. ESS has three versions of EVS in progress, which
among other enhancements add some capability to handle RCV tabulation.

e EVS 5.0.0.0 - The development has been completed, passed independent testing and has
been submitted to the US Elections Assistance Commission for federal certification. This
new software does the following:

o Provides a new ballot layout to allow 24 column options for ovals, which provides
flexibility for layout and ranking of more than 3 candidates;

o Saves a “cast vote record” for each ballot, which allows the capture of the set of
rankings for RCV races; and tabulates the 1* choice for each office (plurality
tabulation). The cast vote images are encrypted in individual XML files and would
require a custom application to extract the data for tabulation of the rankings.
Thus, this would not be a viable solution.
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EVS 5.1.0.0 - This is a “1 off” version developed for Hennepin County, Minnesota to meet
their specific needs for RCV. The development has been completed, and is undergoing
independent testing, but it will not be submitted for certification, as Hennepin County does
not require certified software.

o This software version has the capabilities of EVS 5.0.0.0, but also has the ability to
export an Excel file of the cast ballot record data, which provides a row for every
ballot and a column for every choice on that ballot. The Excel file is transmitted to
the central authority via modem.

o Hennepin County is using the functionality of Excel to manually sort and count the
RCYV sets, although the Excel file produced allows the use of 3" party software or a
customized algorithm outside the certified tabulation system to count the rankings.

EVS 5.2.0.0 — This version of the EVS software is still in development and won’t be
complete and ready for independent testing for a couple of years. ESS plans to submit the
software for certification after independent testing.

o This version will have the capabilities of EVS 5.0.0.0, but will have the ability to
export an Excel file of the cast ballot records, although only the accumulated
results will be transmitted by modem, not the cast ballot records.

o 2 options for conducting RCV and enhancements needed:

e

Option 1: All 498 municipalities have the DS200 tabulator, upgraded to EVS 5.1.0.0;
transmit results centrally; and the Secretary of State procures an algorithm to tabulate the
RCYV results from transmitted data.
o Lease 1 DS200 tabulator for each of the 273 hand count municipalities through
2017 with EVS 5.1.0.0 ($ 813,540);
o Procure and install upgrade to EVS 5.1.0.0 for 225 municipalities (cost unknown);
o Upgrade to central Election Management software for Secretary of State to perform
tabulation (cost unknown);
o Procure algorithm to effect RCV tabulation from cast vote records (cost unknown);
o Purchase, install and maintain modem line in each of 498 municipalities through
end of 2016 ($636,310).
Option 2: Only 225 municipalities that currently have the DS200 tabulator, upgraded to
EVS 5.1.0.0; transmit results centrally; ballots are retrieved from 273 hand-count
municipalities and scanned through high speed tabulators leased from ESS (Model 850);
and the Secretary of State procures an algorithm to tabulate RCV results from transmitted
data.
o Lease 1 ESS Model 850 high speed tabulator with EVS 5.1.0.0 for central
tabulation of 273 hand count municipalities through 2017 ($80,000);
o Procure and install upgrade to EVS 5.1.0.0 for 225 municipalities (cost unknown);
o Upgrade to central Election Management software for Secretary of State to perform
tabulation (cost unknown);
o Procure algorithm to effect RCV tabulation from cast vote records (cost unknown);
o Purchase, install and maintain modem line in 225 DS200 tabulator municipalities
through end of 2016 ($286,340);
o State Police to retrieve ballots from 273 hand-count municipalities, deliver to
Augusta and secure during count (cost unknown).
Related issues to consider:
o Upgrade to EVS 5.1.0.0 results in uncertified software (although base software
from EVS 5.0.0.0 will be certified);
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o Transmission of results by modem requires change in Title 21-A section 809-A,
subsection 1, which currently prohibits connection of tabulators to a network and
transmission of official results electronically;

o Ranked choice races take up more of the ballot, and may result in the need for 2
ballots for each election — one with RCV races and one with plurality races and
questions ($150,000 to $200,000 additional ballot printing costs per election);

o Retrieval and tabulation of RCV ballots will take place during the time when
ballots must be retrieved and recounts conducted, which will be delayed by RCV
tabulation.

The final consideration is that there are a few technical drafting issues with this bill, as follows:

¢ Insection 3 of the bill, on page 1, lines 18 and 19, it provides that the ballot instructions
“conform substantially”, subject to usability testing and modification, to the specifications
listed in that section of law. Generally, the Secretary of State has the authority under Maine
election law to determine the form and content of all ballots, forms and instructions used to
conduct statewide elections. Therefore, putting the specific wording of ballot (or other)
instructions into the law does not provide the Secretary of State with the needed flexibility to
make changes as voting methods evolve, to implement best practices in the elections industry,
or to improve readability and usability for voters. Additionally, due to limited space on the
ballot, it is better not to put detailed instructions and illustrations on the ballot itself; rather,
such instructions can be detailed on a separate instruction sheet, which can be provided with
absentee ballots that are voted outside of the clerk’s office; posted in in the clerk’s office
during in person absentee voting; and posted in each voting booth and outside the guardrail on
election day.

e In section 3 of the bill, on page 1, lines 21 through 28, it provides that voters must mark their
choices by writing a number inside the voting indicator, rather than filling in the oval. Optical
scan tabulators (whether analog or digital) read a completed voting indicator based on its
position on the ballot (row and column positioning beside the candidate’s name). If there is
only one column of voting positions beside a candidate’s name, with a voting indicator in a
row beside each candidate’s name, then marking more than one indicator will be read as an
overvote and counted as a blank for that race. Therefore, an RCV ballot must be created such
that the candidates’ names are listed in one column, with as many additional columns beside
each candidate’s name as there are ranked choices, with the first column used for marking the
1% choice ranking, the second column for the 2™ choice ranking, and so on. Thus, these
specific voting instructions cannot be used on an RCV ballot in Maine.

e In section 4 of the bill, on page 1, lines 30 and 31, it requires that a sample ballot illustrate the
voting procedure. Currently, the contents of a sample ballot are identical to the official ballot,
other than the heading “Sample Ballot” instead of “Official Ballot”. Therefore, a sample ballot
should have the identical instructions as appear on the official ballot. For the reasons stated
previously, we request that this bill be changed to allow voting instructions to be provided
separately from the ballot, rather than on a sample or official ballot. Further, we do not
recommend the illustration of an actual race on the ballot, as the example would need to have
different candidates so as not to influence any voter, and this might cause confusion. In
addition, in the presidential year, when the office of Governor is not on the ballot, it also
would be confusing to illustrate the RCV method for marking this office.

e Insection 5 of the bill, on page 1, lines 33 and 34, it creates a new section of law that requires
the clerk to provide a sample ballot with each absentee ballot. Further in section 10 of the bill,
on page 3, line 34, it requires the clerk to issue the sample ballot with each absentee ballot.
These two provisions would require that we print as many samplc ballots as we do official
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ballots, which would greatly increase printing costs. Following our recommendations for the
previous sections, the clerk would provide an instruction sheet with an absentee ballot, rather
than a sample ballot.

e In section 6 of the bill, on page 1, line 37, it requires the clerk to post a sample ballot in or near
each voting booth on election day. Again, in keeping with our previous recommendations, we
would suggest an instruction poster be used instead of a sample ballot. This section of the bill
could be deleted, since current law already requires an instruction poster to be posted in each
voting booth and outside the guardrail enclosure on election day.

e In section 9 of the bill, on page 2, lines 32 and 33, the bill appears to have an error — it appears
that the sentence should read “If only 3 candidates have received votes...” (The bill currently
states 2 candidates.)

e Insection 9 of the bill, on page 3, lines 9 through 15, it seems to allow municipalities to
provide for voting devices for the RCV election and to modify the form of the ballots,
directions and counting methods. Current state election law provides that the Secretary of
State must approve voting devices; and design and print the ballots, forms and instructions for
conducting the election. Starting with the November 2013 election, we will have a single,
uniform optical scan tabulator used in 225 municipalities, and use the same ballot design for
the 275 municipalities that are hand-counting their ballots. This provides uniformity and
transparency of the voting process and easily allows for follow-up of reported inconsistencies.
Accordingly, we urge the removal of this subsection.

e Also in section 9 of the bill, on page 3, lines 19 through 22, it allows the Secretary of State to
limit the number of allowable rankings to no fewer than 5 candidates, if the Secretary
determines that the number of candidates exceeds the practical space requirements., Any
decision we make under this section could be subject to challenge which would delay ballot
preparation. Thus, we respectfully ask that the law either set the limit on the number of
candidates or have no limit, given that the resources needed for running a campaign for state
office is a naturally limiting factor for the number of candidates.

I would be happy to answer any questions of the Committee, either now or at the work session.
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