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Thank you, Chair Hickman, Chair Supica, and Members of the Committee, for allowing me to testify
before you today.

This Committee is about to consider SP 705. On its face, SP 705 focuses only on imposing term limits
on Members of Congress and regulating campaign financing. Whatever one thinks about term limits or
Citizens United, however, this seemingly modest resolution would pose a grave threat to the survival of
our Constitution. Once an Article V convention is convened, it can take up any part of our existing
Constitution, entertain any proposals to amend that Constitution, and indeed set out to write an entirely
new Constitution.

The Committee on Veterans and Legal Affairs has before it HP 1058, which would have the same
effect. HP 1058 is an overt attempt to give our Constitution a sweeping overhaul: its call to limit the role
of the federal government could readily be read to limit the reach of the Bill of Rights, including the First
Amendment, the Second Amendment, the Due Process Clause, and the protections against impairments of
contracts and uncompensated takings. It is difficult to think of any important features of our Constitution
that could not be characterized as powers of the federal government that HP 1058 invites a convention to
curtail or eliminate.

Reading Article V confirms that it makes no provision for a limited convention, gives no body the
power to limit the agenda of a convention, and empowers nobody to enforce any such limits if they were
to exist. Article V speaks of “a Convention for proposing Amendments” but the fact that its output would
be characterized as “amendments” provides no protection. The Legislature of Maine, like those of other
states and like Congress, sometimes entertains “amendments” that strike out most or all of an existing law

and replace it with something altogether different. The Legislators’ Handbook describes how to draft
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such sweeping amendments.! Saying that an Article V convention would be limited to proposing amend-
ments to our existing Constitution therefore provides no security about those amendments’ scope.
The Dangers of a Runaway Convention

Proponents of an Article V convention repeatedly insist that it could somehow be limited to a single
purpose, such as congressional term limits or campaign finance reform. To back up these assurances,
however, they can offer no support whatsoever beyond their own self-serving speculation. They may
make vague references to “case law” but cannot point to any cases that restrict what an Article V
convention could do — for the simple reason that we have never held such a convention and hence courts
have had no occasion to opine about it. They cute other kinds of meetings among states’ representatives
that have not gone awry — which tells us nothing about what would happen if a convention was give the
awesome power Article V confers.

Claims that an Article V convention would be limited to a single purpose cannot begin to be credible
unless proponents can identify a source of law that so limits a convention and a body that would be
willing and able to enforce such limits. They can do neither.

Avrticle IV, Part Third, Section 1, of the Maine Constitution seeks to limit the scope of measures that
may be considered during the second session of each Legislature. I will not presume to opine about the
effectiveness of these limitations in practice, but it is crucial to recognize that the U.S. Constitution
neither contains any such limitations on the agenda of an Article V convention nor authorizes anyone else
to impose them.

Nothing in Article V makes any reference to a single-purpose convention. Nothing in the debates of
the delegates to the 1787 Philadelphia Convention or in the Federalist Papers suggests that Article V
limits the scope of conventions despite its lack of express or even implied provisions to that effect.
Neither does Article V or anything in the history of the Philadelphia Convention, or the history of the
Constitution’s ratification, suggest that either Congress or the states’ legislatures have the power to limit a
convention. To the contrary, the very purpose of establishing the convention method of amending the
Constitution was to have a vehicle outside the control of Congress.

Even if Article V, Congress, or the states’ legislatures did impose some limits on the scope of an
Avrticle V convention, no entity exists with the power to enforce such limits. The Supreme Court has held
that the process of constitutional revision involves “political questions” on which the courts may not
intervene.? Congress’s powers relating to an Article V convention are limited to calling a convention
when two-thirds of the states ask it to do so and specifying whether state conventions or legislatures

should ratify proposed amendments. The President has no role in the constitutional amendment process at

L OFFICE OF POLICY AND LEGAL ANALYSIS, LEGISLATORS’ HANDBOOK 130TH MAINE LEGISLATURE: A GUIDE FOR
MAINE LEGISLATORS at 6 (22d ed. Nov. 2022).
2 Coleman v. Miller, 307 U.S. 433 (1939).



all. And once a state legislature appoints delegates to an Article V convention, those delegates’ power
derives from Article V, putting them outside the control of the legislature or state courts.® Even if state
legislatures could discipline or recall delegates to an Article V convention, the convention may postpone
voting until a single final resolution, after which any action a state might contemplate would be too late.

The only relevant precedent — the only convention convened to propose amendments to a constitution
in this country — shows how easily conventions disregard their charters. As Chief Justice Warren E.
Burger noted, “The meeting in 1787 ignored the limit placed by the Confederate Congress ‘for the sole
and express purpose.”** Rather than proposing amendments to the Articles of Confederation to improve
commerce among the states, the Philadelphia Convention scrapped the Articles and wrote an entirely new
Constitution. A convention called under Article V can be expected to do the same.

Chief Justice Burger cut through the unsupported assertions and speculation to explain the simple state
of the law on Article V conventions:

there is no effective way to limit or muzzle the actions of a Constitutional Convention. The Conven-

tion could make its own rules and set its own agenda. Congress might try to limit the Convention to

one amendment or to one issue, but there is no way to ensure that the Convention would obey. After a

Convention is convened, it will be too late to stop the Convention if we don’t likeits agenda.®
The Ratification Process is Not an Adequate Safeguard

Nor can we count on the ratification process to save us from ill-considered amendments that a con-
vention might produce. To be sure, on this issue — very much unlike the question of limiting a conven-
tion’s agenda — the text of Article V is helpful. It prohibits any amendments that are not ratified by three-
guarters of the states. At present, that would require thirty-eight states to agree to any changes.

In today’s polarized environment, however, no one can seriously expect that thirty-eight states would
ratify either liberal changes to the Constitution or conservative ones. It is difficult to believe that either
the Democratic-affiliated convention proponents or those allied with the Republican Party would be
wasting their time and energy on this project if they were willing to be subject to a ratification process
that would so obviously defeat them.

At present, twenty-two states are represented in the U.S. Senate by two Republicans. If liberals
dominate an Article V convention, they would have to win ratification of their proposed amendments in
ten of those states (as well as all those with Democratic or, as in Maine, mixed Senate representation).
Perhaps they could hope to pick up lowa, North Carolina, or conceivably Florida (although all three have
deeply conservative legislatures), but even if they did they would need seven more.

Conversely, twenty-three states currently have two senators who caucus as Democrats. If Republicans

3 See Bush v. Palm Beach County Canvassing Bd., 531 U.S. 70, 76 (2000) (holding that state legislatures act as
agents of the federal government when they enact laws affecting federal elections).

4 Retired Chief Justice Warren E. Burger, Letter to Phyllis Schlafly (June 22, 1988).
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dominate an Article V convention, they would need ratifications from eleven of those states (as well as,
again, all stateswith Republican or mixed Senate delegations, including Maine). Possibly they could hope
to win in Arizona, Georgia, New Hampshire, or Pennsylvania, but that would still leave them seven states
short.

Thus, if the convention that SP 705 would call really did limit itself to proposing congressional term
limits or campaign finance reform, and if it really did adhere to Article V’s ratification procedures, it
would be an ineffectual waste of time. That certainly would also be true of the convention HP 1058
proposes. We must be conscious, however, of the danger that the convention would set its own, much
easier, ratificationprocedures in lieu of those in Article V.

Disregarding the established ratification procedures would have the strongest possible precedent: the
Philadelphia Convention of 1787. The Articles of Confederation, which governed the nation when the
Convention was called, required unanimous agreement of the states’ legislatures to any amendments.®
Knowing that that was out of reach, the delegates to the Philadelphia convention of 1787 disregarded this
binding ratification process in two crucial respects: they shifted responsibility for ratification from state
legislatures to state conventions, and they allowed just two-thirds of the states to approve their new
Constitution.” Eventually, strongly anti-federalist states such as North Carolina and Rhode Island had no
choice but to go along. Proponents of an Article V convention insist that the 1787 convention was not a
runaway because some states wanted it to exceed its charge, but I have yet to hear any explanation of how
its actions were not a blatant violation of the Articles of Confederation, which were as much the law of
the land then as the United States Constitution is today.

Having achieved the calling of a convention and dominating its membership, it defies reason to
believe that these groups would then meekly stand aside and allow their handiwork to fail for want of
ratification. Republicans would justify a departure from Article V’s ratification procedure with the
precedent from 1787 as well as their arguments that Democrats stole the 2020 presidential election. A
convention dominated by Democrats would cite the same 1787 precedent and their arguments that
Republicans sought to overturnthe voters’ verdict by blocking the certification of electoral votes on
January 6 and are now trying to limit the ability to vote in Georgia and other states.

One obvious possibility is that the convention’s majority will call a national referendum to ratify their

proposed changes. Depending on whether they think their proposals would benefit from high or low

& Article XI1I of the Articles of Confederation provided: “And the Articles of this confederation shall be inviolably
observed by every State, and the union shall be perpetual; nor shall any alteration at any time hereafter be made in
any of them; unless such alteration be agreed to in a congress of the united States, and be afterwards confirmed by
the legislatures of every State.”

" Article VII of the U.S. Constitution provides: “The Ratification of the Conventions of nine States, shall be
sufficient for the Establishment of this Constitution between the States so ratifying the Same.” With thirteen states in
the union at that time, nine states constituted a two-thirds majority. Article V of the Constitution raised the threshold
for ratification from two-thirds to three-quarters of the states for future amendments.
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voter turnout, they could place this referendum on the same ballot as a presidential election or at an odd
and inconvenient time when voters tend to be distracted. We can only guess about how such a
referendum might turn out. Can we be confident, for example, that an amendment packaged as “common
sense gun control” would not achieve a majority? What about limitations on First Amendment freedoms
dressed up as “anti-terrorism” measures? Numerous other proposals that undermine basic liberties can be
presented to sound reasonable and harmless to inattentive voters.

Whether or not a convention chose to stay within Article V’s ratification procedures, it could attempt
to secure ratification by bundling together disparate provisions with different constituencies. The
delegates would have plenty of precedent: at least eight existing amendments in the U.S. Constitution
encompass more than one purpose, with the Fourteenth Amendment having nine.

Many states’ constitutions prohibit legislation from embracing more than one subject. No similar rule
would constrain an Article V convention. Coming up with the right brew could provide the key to
ratification.

No one can predict how a proposed amendment combining gun restrictions with a balanced budget
requirement would fare. It is anyone’s guess whether the popularity of term limits could successfully
carry an authorization for a vaguely defined North American Union with Canada and Mexico. We do not
know whether a Marriage Equality Amendment and a federal spending cap that endangered Social
Security, Medicare, and Medicaid might be a winning combination. What about restoration of abortion
rights and authority for broad libel suits that would cause media organizations to muzzle themselves? In
each case, the amendment’s supporters would say, as always, that we have nothing to worry about.

The Risk of Serial Constitutional Revisions

Even if the initial Article V convention does not produce grievous overreach, the danger will not be
over. Once we set the precedent of re-opening our Constitution to the whims of a convention majority,we
will find ourselves doing so again and again.

Whichever party ends up dominating the convention that SP 705 and HP 1058 would have called, we
can be sure that will not be the last of it. The other party surely will not accept its defeat and meekly slink
away. Instead, it will begin immediately plotting its return to power and how to rewrite the Constitution
once does so. We could rapidly descend into a cycle where each time a party wins a “wave” election, it
calls a convention to rewrite the constitution to its liking.

Some countries in unstable parts of the world revise their constitutions every time a new president is
elected or a new general seizes power. The resulting constitutions are taken seriously by no one and are
utterly incapable of protecting civil liberties or securing stable democracies.

The only way to stop this cycle of dueling constitutions is to never let it get started. If we give up our
Constitution written by James Madison and shepherded through the Philadelphia Convention by George

Washington, we will never get it back.



The Worst Possible Time for an Article V Convention

At a time of extraordinary national polarization and political ruthlessness, the United States Consti-
tution is very nearly all that holds us together. One side or the other has questioned the legitimacy of five
of the last six presidential elections.® Our overseas military operations no longer unify the country as they
did during the two worldwars. Our flag and our national anthem have become controversial.

Gambling with our most precious emblem of unity and cohesion at this perilous moment is beyond
reckless. No agenda item — left, right or center — is important enough to take that risk.

Those advocating an Article V convention, for whatever supposed purpose, are not conservatives. Far
from being conservative, advocating an Article V convention is quite radical. Several of the well-funded
national organizations promoting an Article V convention profess to being conservative but nonetheless
are willing to throw away hard-won conservative victories.

Nor is an Article V convention a hidden opportunity for progressives. The very big-money, corporate
politics that liberals have decried — especially since Citizens United® — will dominate any Article V
convention. As weak as are laws are restricting lobbying and influence-peddling in the ordinary
legislative process, they are far better than the “Wild West” environment in which moneyed interests
would dominate an Article V convention. It is strikingly incongruous that WolfPAC, which quite rightly
warns about the corrupting influence of money in politics, chooses to blithely disregard what big money
would do to bend a convention to its will.

Convention advocates on the left make little secret of their desire to make sweeping changes to our
system of government; at times,those on the right make similar admissions. Each side is so eager to hold a
convention that it is prepared to shrug off the possibility that the other side will dominate a convention
and push through an agenda making things much worse from its perspective. This sort of heedlessness is
inappropriate and dangerouswhen considering matters of such gravity.

As Chief Justice Burger said “A new Convention could plunge our Nation into constitutional
confusion and confrontation at every turn...”® Characteristically, Justice Scalia put it much more
directly: "I certainly would not want a Constitutional Convention. | mean whoa. Who knows whatwould
come out of that?”

Our Framers made calling Article V conventions difficult very much on purpose. The Federalist

8 In 2000, Democrats condemned the selectivity of ballot-counting in Florida’s “hanging chad” controversy. Many
Republicans said that President Obama was not constitutionally qualified to stand in the 2008 and 2012 elections
because, they asserted, he was not born in the United States. Democrats argued that Russia intervened in the 2016
election to aid President Trump. And many Republicans have claimed that massive fraud tainted the 2020
presidential election.

® Citizens United v. Federal Election Commission, 558 U.S. 310 (2010).
10 Retired Chief Justice Warren E. Burger, Letter to Phyllis Schlafly (June 22, 1988).
11 The Kalb Report - Ruth Bader Ginsberg & Antonin Scalia - YouTube (April 17, 2014).
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https://www.youtube.com/watch?v=z0utJAu_iG4&feature=youtu.be&t=1h6m2s

Papers repeatedly express foreboding about the dangers of Article V conventions.'? Indeed, when the first
Congress considered calling an Article V convention to draft a Bill of Rights, the opposition was led by
none other than James Madison. He knew better than most just how capricious and willful conventions
can be.

We should respect the Framers’ wisdom and reject ill-advised and dangerous proposals to call an
Article V convention.

Thank you very much for the opportunity to present these views to you today.

12 Federalist No. 49 (Madison); Federalist No. 85 (Hamilton).
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