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SP0705 — Resolution calling for an Article V
convention to consider “Representational
Integrity” Amendments

[ am honored to have the opportunity to offer my views about
SP0705, a resolution calling for an Article V convention to
address issues of “representational integrity.”

I have been a law professor for more than 30 years. I have
written extensively about the Article V convention process. I
have testified in legislatures across the nation supporting
calls for an Article V convention. But I have never seen a call
that more clearly identifies the core challenge that our
democracy now faces.

Maine has long understood the corrupting influence of
money in politics. You were one of the first states to adopt
citizen funded elections. You have been a leader in
democratic reform, including most recently ranked-choice
voting.

All these reforms address a persistent problem in democracy
— that those who can’t win at the ballot box seek other ways
to achieve their goals. The best strategy for this corruption is
money: If these interests can create a dependence upon
them, the funders, they can amplify the importance of their
own views. As anyone in American politics recognizes, very
few can succeed without significant financial support; those
who can offer that support are therefore enormously



influential. Boss Tweed, the 19th century Boss of New York’s
Tammany Hall used to say, “I don’t care who does the
electing, as long as I do the nominating.” The funders of
campaigns have become our 21st Century Boss Tweeds.

If we’re to address this problem of representational integrity,
we need a forum that is not controlled by the very people this
system has corrupted. That forum could be an Article V
convention.

There are many across the nation pushing for an Article V
convention. The most successful so far have pressed concerns
around fiscal integrity. It is my view that they are very close
to having the required number of state resolutions to obligate
Congress to make a call. Maine’s effort here won’t make that
call more likely. But as I describe below, it will make it more
likely that the convention can consider issues of
representational integrity.

An Article V Convention Would Not “Run Away”

There have been two “run away” arguments advanced
against an Article V convention. The first fears the convention
might change the rules for an amendment’s adoption. The
second fears a convention might consider matters not within
the scope of the convention call. Neither of these concerns
are substantial.

1. A convention cannot change the rules for an amendment’s
adoption

Citing the 1787 convention that drafted our own
constitution, some argue that an Article V convention could
change the requirements for an amendment’s adoption.
There is no basis in fact for this argument.

First, while our constitution was adopted outside the rules
for amending the previous constitution, the Articles of
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Confederation, it was not the convention that specified the
rules. The convention was called by the Continental
Congress; in its report back to Congress, it suggested a
different method for adopting a new Constitution; Congress
accepted the convention’s recommendation, and called upon
the states to consider the new constitution under its revised
rules. That decision was controversial, but it was a decision
of Congress. And the proper modern analog is therefore this:
Does anyone believe that Congress has the power to change
the constitution’s rules for adopting an amendment simply by
announcing such new rules?

Second, unlike an Article V convention, the 1787 convention
was not convened according to any power in the then
existing Articles of Confederation. It was therefore not bound
by any constitutional rules. By contrast, an Article V
convention is limited by the express terms of the
Constitution. As the text directs, the convention is a
“convention for Proposing Amendments,” which “shall be
valid” only if “ratified by the Legislatures of three fourths of
the several States, or by Conventions in three fourths
thereof,” as Congress shall direct. Again, no convention could
operate beyond these plain constraints.

2. Rules adopted by the Assembly of State Legislatures limit
the topics a convention might consider to those with the
support of 34 states. That rule is not amendable.

The most ambitious effort by state legislatures to craft rules
for an Article V convention expressly limits the topics that the
convention might consider. As Rule 5.6.1 specifies,

The Convention is limited to proposing only an
amendment or amendments to the Constitution
of the United States whose subject(s) were



specifically included in the resolutions of at
least two-thirds of the several States. This
Convention has no authority to consider any
other subject or entertain any motion to
consider any other subjects. Any motion not
within the scope authorized by each and every
one of the resolutions passed by at least two-
thirds of the Legislatures of the several States
shall be ruled out of order.

The rules further specify that Rule 5.6.1 cannot be amended.
Rule 1.3.3 governs amendments to the rules. That rule states
explicitly that Rule 5.6 cannot be amended (“The provision
of this section shall not apply to Section 5.6., which shall not
be amended or suspended.”).

As any American knows, revolutions are possible. But as
every member of this Committee knows, a large collective
body governed by clear rules specifying the terms of their
own amendment is not likely to be the location of revolution.
Advocates who seek to drive the convention to consider
matters not supported by 34 states will find their efforts
immediately ruled improper. And any convention that
ignores its clear limiting rules risks being declared ultra vires.

Indeed, it is these rules that makes convention calls to
address representational integrity so critical. Unless we can
rally 34 states to make similar calls, this topic will not be
presented at the convention. We will therefore lose this
enormously important opportunity to address this critical
flaw within our own democracy.



Representational Integrity Amendments will not be
proposed by the United States Congress

When in 1787, Virginia delegate George Mason first insisted
on the convention as a mode for amending, he argued the
power of the states to call a convention was necessary
because if “the Government should become oppressive,” then
“no amendments of the proper kind would ever be obtained
by the people.”

Whether or not our federal government is “oppressive,” it is
perfectly obvious that it will not propose amendments that
could address the deeply unrepresentative system that has
evolved in America. Both parties depend upon big and dark
money to get elected (Democrats raised and spent more dark
money in 2020 than did Republicans); both parties depend
upon gerrymandered districts to protect their incumbents
(84% of congressional elections were decided by 10+ point
margins); both parties are filled with representatives seeking
lifetime tenure (the average tenure of members of the Senate
is now greater than members of the former Soviet Politburo;
the House is just about equal); and both parties are
committed to entrenching their own parties, despite the
majority in America being independents (49% consider
themselves “independent,” almost 2x the size of either the
Republican or Democratic party).

For Congress to propose any amendment requires two-thirds
of Congress to agree. In an era of highly partisan politics, that
majority is simply not obtainable. Even when members agree,
the dynamics of partisan politics in Washington block cross-
party votes. No one could argue in good faith that the
fundamental problems of representation that our nation now
faces will be addressed by Congress alone.



An Article V convention could be different. Delegates to a
convention need not raise money for campaigns. They need
not worry about reelection. If well selected, they would see
themselves as serving a higher purpose than the game of
ordinary politics. That purpose could drive an extraordinary
outcome.

Of course, none of this is guaranteed. A convention could fail
to propose effective reform—just as every Congress has failed
over the last 50 years. But the chance of failure is not a
reason not to try.

Maine should consider complementing the Article V
convention process with a state-based citizen assembly

One criticism of the Article V convention process is its
removal from any democratic check by the people. Delegates
are selected as state legislatures direct; Congress is free to
make legislatures the ultimate decider for whether an
amendment is adopted. The people can therefore be removed
from this process. Many fear that separation risks capture my
special and unrepresentative interests.

But as the Supreme Court has made clear, it is perfectly
possible for a state to constrain the actions of their delegates
to an Article V convention. And one increasingly popular
technique for including the people in a constitutive process is
the use of citizen assemblies.

Maine should consider constituting a citizen assembly to
review amendment proposals as they are surfaced across the
nation. This assembly would be constituted by randomly
selected but representative citizens from Maine; those
citizens would meet to learn about, and then deliberate on
proposed constitutional amendments; after having a chance



to understand and discuss the amendments, the assembly
can then express its support or opposition to an amendment;
the state legislature could make the judgment of the
assembly binding on Maine delegates at any Article V
convention.

It is my view that such an effort could receive substantial
foundation support in its first years, eliminating any cost to
Maine taxpayers. I would be eager to help the state establish
such a procedure, funded by neutral, non-profit foundations,
and yet formally and structurally independent from such
funders.

Maine has a long history of being first among reformers
across the nation. This idea could be another important first.



