Public Law, Chapter 232, 124th Legislature, First Regular Session

PLEASE NOTE: The Office of the Revisor of Statutes cannot perform research, provide
legal advice, or interpret Maine law. For legal assistance, please contact a qualified attorney.

Public Law
124th Legislature
First Regular Session

Chapter 232
H.P. 692 - L.D. 1004

An Act Relating to Self-insurance

Beit enacted by the People of the State of Maine asfollows:

Sec. 1. 24-A MRSA 8601, sub-816, asamended by PL 2003, c. 203, §1, is further amended
to read:

16. Self-insurance authorization. Fees applicable to each self-insurer, individual or group,
seeking authorization or authorized to operate a workers compensation self-insurance plan, and each
self-insurance reinsurance account and each protected cell of a self-insurance reinsurance account, may
not exceed:

A. For filing application for initial authorization, including all documents submitted as part of the
application, $1,000;

A-1. For filing application for authority to self-insure under Title 39-A, section 403, subsection 16,
including all documents submitted as part of the application, $500;

B. Autherization For authorization and each annual continuation, $300; and

C. Filing For filing ayearly report of a self-insurer, $100.

If a self-insurer terminates the plan or otherwise does not continue to self-insure, the fee applicable to
filing of yearly reports must apply to that period in which the making of these reports is mandated.

Sec. 2. 39-A MRSA 8403, sub-84-A, asamended by PL 2003, c. 671, Pt. A, §811 and 12,
is further amended to read:

4-A. Group sdlf-insurance reinsurance account.  As an aternative to obtaining a
reinsurance contract providing coverage against losses arising out of one occurrence, a an individual or
group self-insurer authorized under this section may, with the approval of the Superintendent of Insurance,
participate in agroup self-insurance reinsurance account, referred to in this subsection as "an account,” as
providedin thissubsection. A group self-insurer authorized under the laws of another state may participate
in an account through a protected cell arrangement as provided in paragraph L. More than one account
may be established pursuant to this subsection. An account established pursuant to this subsection may
be established as either an independent private entity or an instrumentality of the State, but the debts

and liabilities of an account established as an instrumentality of the State are not debts and liabilities of
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the State. An account established as an instrumentality of the State within 24 months of its formation,
with the approval of the superintendent Superintendent of Insurance, may transfer all of its assets and
liabilities into an account established as an independent private entity.

A. Any A group self-insurer that is subject to joint and several liability pursuant to subsection 4,
paragraph F, a group self-insurer authorized under the laws of another state and that executes an
agreement that its members will be jointly and severally liable in accordance with the provisions of
paragraph L or an individual self-insurer authorized under this section that executes an agreement
to be responsible for contingent assessment liability in accordance with the provisions of paragraph
F may apply to reinsure through an account.

(1) Upon the petition of 4 or more authorized group self-insurers, the Superintendent of
Insurance may approve an account for the deposit of fundsin lieu of reinsurance.

(2) Theaccount must indemnify its participating group self-insurer membersfor claimsincurred
during the account's operation. The purpose of the account is to accumulate funds to provide
coverage against losses arising out of one occurrence in excess of $500,000 or such other
amounts as may be permitted or required for particular members consistent with the plan of
operation established pursuant to paragraph B.

(3) A group self-insurer is deemed to be a member of the account for reinsurance coverage for
purposes of aclaim if the group self-insurer is a member of the account when an injury occurs
or acovered occupational disease lossisincurred.

(4) A group sdf-insurer that reinsures through an account shall continue to make payments
into that account in accordance with the plan of operation established pursuant to paragraph B.

(5) A group self-insurer's participation in an account is considered as a component of the
group self-insurer's renewal application. A group self-insurer's membership in an account
Is considered adequate protection against losses arising out of a single occurrence unless
the Superintendent of Insurance determines, after considering the financial condition and
catastrophic loss exposure of both the groeup self-insurer and the account, that it is necessary
to maintain additional reinsurance protection, maintain alower self-insured retention level or
provide some other form of additional security, singly or in combination.

B. An account must operate in accordance with a plan of operation established by the group self-
insurer members and approved by the Superintendent of Insurance.

(1) Those group sdlf-insurers creating an account shall submit to the Superintendent of
Insurance a plan of operation and any amendments to it that are necessary to ensure the fair,
reasonabl e and equitable administration of the account. The plan of operation is effective upon
approval by the superintendent. Any amendments subsequent to the plan'sinitial approva must
be submitted to the superintendent by the plan's board of directors and are effective upon

approval by the superintendent.
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(2) The plan of operation must:

(a) Create a board of directors and initial bylaws, including the terms and conditions of
board membership and the manner by which board members are initially appointed and
are replaced when vacancies occur;

(b) Establish the procedures by which all the powers and duties of the account are
performed, including, but not limited to, defining the date and conditions pursuant to
which the account will commence coverage for claims by participating group self-insurer
members and establishing provisions for determining limits of exposure for the account;

(c) Establish procedures for handling assets of a fund created pursuant to paragraph C;

(d) Establish underwriting rules and criteria by which rates are to be established,;

(e) Establish procedures by which claims may be filed with the account;

(f) Establish an investment policy for afund created pursuant to paragraph C;

(g) Establish procedures for records to be kept of all financial transactions of the account,
its agents and the board of directors;

(h) Establish procedures for withdrawal from the account by a group self-insurer member,
which must, at aminimum, require 90 days noticefrom the withdrawing group self-insurer
member to the board of directors and the Superintendent of Insurance;

(i) Establish, subject to approval by the Superintendent of Insurance, aminimum level of
funding to be achieved by the account; and

()) Contain additional provisions necessary or proper for the execution of the powers and
duties of the board of directors and the ability of the account to meet its obligations.

C. The bylaws of an account established pursuant to this subsection must establish the powers and
duties of the board of directors of an account and must include the authority:

(1) To administer a group self-insurance specific reinsurance account fund, to be known in
this subsection as "afund,” which must receive payments from participating group self-insurer
members of the account as required by paragraph A. The costs of administration by the board
of directors and expenses of the account must be borne by the fund;
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(2) In its discretion, to secure reinsurance for the fund's exposure and to otherwise invest
the assets of the fund to effectuate the purpose of the account, subject to the approval of the
Superintendent of Insurance;

(3) To accept or reject applications of group self-insurers to be underwritten by the account,
subject to the approval of the Superintendent of Insurance;

(4) To accept or reject applications of a group self-insurer member to self-insure any exposure
for one occurrence at alevel other than $500,000, subject to:

(@) Compliance with applicable provisions of the plan of operation established pursuant
to paragraph B;

(b) Notice to and approval by the Superintendent of Insurance; and

(c) For higher retention levels, a statement from that member's actuary that the member
has adequately funded its additional exposure;

(5) To create a mechanism for ng participating group self-insurer membersif funds are
insufficient to pay the clams of the account;

(6) Toretain actuarial assistanceto be used in the establishment of lossreserves, reinsuranceand
risk management for the account, and in the development of underwriting criteriaand premium
rates for group self-insurer members. Rates are subject to approval by the Superintendent of
Insurance;

(7) To associate with a participating group self-insurer member in the defense, investigation or
settlement of any claim, suit or proceeding that appears to involve indemnity by the account.
This authority does not create a duty to investigate, handle, settle or defend any claims, suits
or proceedings against a group self-insurer member;

(8) To borrow funds;

(9) To amend the bylaws and plan of operation established pursuant to paragraph B, subject to
the approval of the Superintendent of Insurance; and

(10) To exercise such other powers as are established in the plan of operation established
pursuant to paragraph B.
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D. An account is subject to examination and regulation by the Superintendent of Insurance. The
board of directors of an account shall submit, within 120 days after the close of each fiscal year, an
audited financial report and an actuarial report for the preceding fiscal year in aform approved by the
superintendent. When the superintendent considers it necessary, the superintendent may require an
account to maintain specific or aggregate reinsurance at such retention levels as the superintendent
determines to be appropriate.

E. The Superintendent of Insurance may address any deficiency in reserves, assets or reinsurance
of an account in accordance with this paragraph.

(1) The superintendent Superintendent of Insurance may conduct, upon reasonable notice, an
examination to determine the financial condition of an account. An examiner duly qualified
by the superintendent may examine the loss reserves, assets, liabilities, excess insurance and
working capital of an account. If the superintendent finds that the reserves, excess insurance
or assets may be inadequate, or that an account does not have working capital in an amount
establishing the financial strength and liquidity of an account to pay clams promptly and
showing evidence of the financial ability of an account to meet its obligations to group
self-insurer members, the superintendent shall notify an account of the inadequacy. Upon
notification, the account within 30 days, or such other time as the superintendent approves,
shall file with the superintendent its written plan specifying remedial action to be taken and the
time frame for implementation of that plan.

(2) If the superintendent Superintendent of Insurance determines, after reviewing the
information filed pursuant to paragraph D, that a hazardous financial condition exists, the
superintendent shall notify an account of the condition. Upon notification, an account shall
implement within 30 days, or such other time as the superintendent approves, its plan to correct
any deficiencies and within 90 days shall file with the superintendent proof of remedial action
taken. If the superintendent is satisfied that the plan submitted to improve the inadequate
condition of an account is sufficient, the superintendent shall notify the account. The account
shall report quarterly to the superintendent until any deficiencies and their causes have been
corrected.

(3) The Superior Court may appoint the superintendent Superintendent of Insurance to act as
receiver, in the same manner asfor adelinquent insurer pursuant to Title 24-A, section 4360, if
the superintendent proves by clear and convincing evidence that ahazardousfinancial condition
exists and that an account is unable or unwilling to take meaningful corrective action.

F. A group self-insurer's liability for participating in an account is governed by this paragraph.

(1) Each participating group self-insurer in an account has a contingent assessment liability
in accordance with the plan of operation established pursuant to paragraph B for payment of
claims and expenses incurred while a member of the account and must execute an agreement
acknowledging that it is responsible for the prompt payment of all assessments necessary to
ensure that the account is fully funded and that, if any participant in the account failsto pay an

assessment when due for any reason, the remaining participants are liable for the shortfall.
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(2) Each contract or other document certifying participation in the account, issued by the
account, must contain astatement of the contingent liability of participating group self-insurers.

G. An account is exempt from payment of all fees and all taxes levied by this State or any of its
subdivisions, except taxes levied on real or personal property.

H. This subsection does not create any liability on the part of, and a cause of action of any nature
does not arise against, any group self-insurer member, an account or its agents or employees, the
board of directors of an account or its individual members or the Superintendent of Insurance or
the superintendent's representatives for any acts or omissions taken by them in the performance of
their powers and duties under this subsection. Theimmunity established by this subsection does not
extend to willful neglect or malfeasance that would otherwise be actionable.

I. Assets of an account's fund may be used exclusively for payment of expenses of the account and
payment of claims against the account and for no other purpose, except that an account established
as anindependent private entity pursuant to this subsection may issue such dividendsto its members
as are approved by the superintendent.

J. The Superintendent of Insurance shall adopt rules to administer and effectuate the intent of this
subsection. Rules adopted pursuant to this subsection are routine technical rules as defined in Title
5, chapter 375, subchapter 2-A.

K. Inthe event of dissolution of an account established as an instrumentality of the State pursuant to
thissubsection, all assetsremaining after the satisfaction of all outstanding claims must be distributed
to the Treasurer of State to be included in the Maine Self-1nsurance Guarantee Association.

L. With the approval of the Superintendent of Insurance, a self-insurance reinsurance account may
create one or more protected cellsunder its plan of operation for the purpose of reinsuring obligations
of group self-insurers that are organized under the laws of another state. Any protected cell and
al participating group self-insurers and their member employers are subject to the jurisdiction and
oversight of the Superintendent of Insurance with respect to all mattersrelating to their participation
on the account.

(1) Any out-of-state self-insurer that participates in the account may do so only through
participation in a protected cell. An employer or group authorized by the Superintendent of
Insurance to self-insure its Maine liabilities pursuant to this section is considered an out-of-
state insurer to the extent that it is reinsuring out-of-state liabilities beyond the scope of its
Maine self-insurance plan.

(2) The establishment of protected cells under this paragraph is a pilot project, limited to at
most 2 protected cells, and approval of a protected cell or of agroup self-insurer to participate
in a protected cell is at the discretion of the Superintendent of Insurance. The Superintendent
of Insurance may adopt rules pursuant to paragraph J to establish the terms and conditions of
the pilot project, including criteriafor the minimum and maximum size of a protected cell.
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(3) A separate account must be established for each protected cell. All contributions from
participants in a protected cell must be deposited into the protected cell account. Fundsin a
protected cell account may be used only for the payment of claims and expenses associated
with that protected cell, which may include a reasonable administrative fee paid periodically
into the general account. Notwithstanding any other provision of this subsection, participants
in a protected cell are not liable for claims or expenses of any other protected cell or of the
general account, and the general account isnot liable for the claims of any protected cell or any
expenses associ ated with such claims or otherwise specifically attributable to the protected cell.

(4) The minimum funding level for any protected cell may not be lower than the minimum
funding level, calculated in accordance with the plan of operation and subject to paragraph E,
that would apply to the general account with the sameloss exposure and duration of operation. | f
the protected cell account falls short of the minimum funding level at any time, the reinsurance
account must assess all protected cell participants. If a participating group self-insurer failsto
pay any assessment in full when due, the reinsurance account must assess the group's member
employers. All assessments are enforceable by the Superintendent of Insurance through an
adjudicatory proceeding under the Maine Administrative Procedure Act or through an action
in the Superior Court.

(5) Each protected cell must have its own board of directors, at least 2/3 of whom must be
chosen by the protected cell's participants. The plan of operation shall provide for areasonable
alocation of authority between the reinsurance account's board of directors and the protected
cell's board of directors.

(6) No later than April 1st of each year, each reinsurance account with one or more protected
cells must pay a regulatory assessment to the Bureau of Insurance from each protected cell
account in the amount of 11/100 of 1% of the total standard reinsurance premium for the
preceding calendar year for al participants in the protected cell for the level of coverage
provided by the reinsurance account.

(7) All groups participating in a protected cell must provide the reinsurance account and the
Superintendent of Insurance with financia and actuarial information sufficient to evaluate
loss exposure and financial condition. All information provided to the superintendent by
protected cell participants and their member employers is confidential pursuant to subsection
15. All protected cell participants and their member employers must authorizetheir domiciliary
regulator to provide any information requested by the superintendent, which is confidential to
the extent provided in Title 24-A, section 216, subsection 5.

(8) In evaluating the risk exposure of an out-of-state group self-insurer and in determining
whether groups from different states may participate in the same protected cell, the reinsurance
account and the Superintendent of Insurance shall consider any relevant differencesin the states
regulatory frameworks for group self-insurance and in their workers compensation benefit
laws.
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(9) A group self-insurer may not become a participant in a protected cell unless the group and
al of its member employers have provided written acknowledgments to the Superintendent of
Insurance that they are jointly and severally liable for the obligations of the protected cell and
are subject to the jurisdiction of the superintendent and courts of the State for the enforcement
of those obligations.

(10) Any disputes between self-insured members, the self-insurance reinsurance account and
any protected cell, including but not limited to any dispute arising out of or relating to any
enforcement order or mechanism imposed by the Superintendent of Insurance, must be resolved
in this State and pursuant to the laws of this State.

Sec. 3. Appropriations and allocations. The following appropriations and allocations are
made.

PROFESSIONAL AND FINANCIAL REGULATION, DEPARTMENT OF
I nsurance - Bureau of 0092

Initiative: Allocates fundsfor the costs of one new Senior Insurance Examiner position and other related
coststo oversee workers compensation self-insurance reinsurance accounts that include the participation
of group self-insurers authorized under the laws of other states.

OTHER SPECIAL REVENUE FUNDS 2009-10 2010-11
POSITIONS - LEGISLATIVE COUNT 1.000 1.000
Personal Services $60,447 $85,245
All Other $8,388 $6,897

OTHER SPECIAL REVENUE FUNDS TOTAL $68,835 $92,142

Effective September 12, 2009
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